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GlobalSharePlans.com

A Global Reach

ity

Welcome to the April 2009
edition of the
GlobalSharePlans
newsletter , bringing you up
to date with developments
in share plans around the
world.

In addition to the global
updates we also have a
featured articles on option
exchanges, running share
plans in Russia and a brief
look at the UK 2009 budget.

If you have any queries on
any item in this newsletter
we would be delighted to
hear from you, please emalil
us at:
info@globalshareplans.com

In this issue:
Option Exchanges

putting in place an option
exchange.

A look at the issues compan
should be considering when

GlobalSharePlansWorld

A series of articles on some
the major developments in
Global Share Plans around
world, including a focus on
South Korea.

Russia

A look at some of the major
issues involved in ééring
employee share plans in
Russia.

Diary Corner

Events coming up in the wo
of Global Share Plans.

Shaee plans in a kallenging Pnancial world
Options Ex changes -WhatY ou
Should Consider

As sharepriceshave gone down over the last 12 monthscompaniesare now

finding themselveswith underwateroptions that continue on the companies
books but are neverlikely to be exercised.In responseo this a number of

companiegspecificallyUS companiespreembarkingon optionexchangesnd

either changing underwateroptions for more attractively priced options or

swapping options for different types of award (RSUs being particularly
popular).

However whenembarkingon theseprogramscompanieshouldnot lose sight
of international issues that carfeaft these exchange programs. Namely:

1. Securitieslaws An offer of onetype of shareawardfor anothemwill oftenbe
consideredo be a new offer of sharesFurther wherethe employeds giving up
onetype of awardfor anotherthis will meanthat thereis alwayslikely to be
considerationfor the new shares.This is importantto bearin mind in some
jurisdictionswherean offer for no consideratiordoesnot raise securitieslaws
issueswhereasan offer for consideratiorwill. As anexample offering RSUsin

the EU will generallybe consideredn offer for no consideratiorandnottrigger
filings. However if RSUsare offered as part of an option exchangethenthis
may be considered as consideration and trigger securities laws.

2. Exchangecontrols In somejurisdictionsthe original offer may have been
subjectto exchangecontrolsandthe offer of the original equity rights may well

havebeenconditionalon an approval.Changingthe natureof the equity rights
maywell changehe natureof the approvalandthis may needto berevisitedby
the company

3. Employeerights Whereverthe employeeis havingone equity right changed
for anotherthe companymustensuretherulesallow the companyto do this and
that the employeehas given consentfor the change.Failure to review the

employmentlaw issuesand terms and conditions of the plan may lead to

employeeclaims shouldthe Onew@ghts end up beinglessbeneficialthanthe

old.

4. Tax issues The tax implications of the new awardsshould be reviewed.
Specifically althoughthe new awardsmay havea higherperceivedvaluethey
may not be tax advantageoug any given jurisdiction. Further the company
should also check that the original awardswere not grantedunder any tax
advantageoueegime(in Francefor instance)wherethe grantingof a newright
can void any tax advantages built up.

5. Documents The companywill alsoneedto review any plan documentsand
particularly any country specific tax guidesor otherwisecheck that the tax
issuesaswell asany reportingand withholding obligations,remainthe same
for the employees.

Overall, the companyshould undertakea review of the issueson an option
exchangeas if they were making a new offer of equity rights (covering all
issues)aswell asbearingin mind when they makethat review that, unlike a
fresh offer of shares,the employee may already have built up rights,
expectations and obligations under the existing award.
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Updates flom around theglobe

Global Share Plans W orId

AUSTRALIA:
NOTICE

NEW TAX

The Australian Tax Office has

started to issue notices to foreign
companies operating in Australia.
The notices request detailed
information aboutsharesrights and
options which were acquired,
exercisedor sold between 1 July
2005 and 30 June 2009 and which
could be subjectto Australian tax.
Theseare mandatorynotices,so the
company must comply

Employers in Australia are not
otherwiserequiredto report to the
ATO on employeeshareand option
plans in Australia, or to withhold
incometax. It is the responsibilityof
the employeego declarethe taxable
income from those shares and
options and to pay the relevant
income tax.

Last year the ATO undertook a
similar exercise in relation to

Australian listed companies;

auditing, senior executives

employed by those companies
(basedon information disclosedin

the annual corporate reports) and
they raised additional tax and
peralties from undisclosed or

incorrectly disclosed income. The
ATO now appearsto be extending
this projectto employeesof foreign
companies operating Australia.

If you operateemployeeincentive
arrangementsn Australia and have
not yet receiveda notice from the
ATO, it may be prudentto advise
your Australian operation of the
ATO's activity so thatthey canalert
their executives,who may wish to
review their filings and perhaps
consider a voluntary disclosureto

mitigate penaltiesif they find that
they have erred in their returns.

If you havereceivedsucha notice,
you will needto respondpromptly
GlobalSharePlansvill be happy to
help with your response, please
emaill us at
info@globalshareplans.com.

FRANCE:
LEGISLATION

RECENT

Recent legislation indicates that
where directors of a French
subsidiaryare offered tax qualified
options,the companymay now need
to offer tax qualified optionsto 90%
of the employeesn Francein order
to obtain approved status for the
Plan.

While it is generally acceptedthat
the new provisionscannotapply to
non-Frenchparentcompaniessome
advisers take the view that the
legislation applies to both French
and non French companiesand so
companies should seek advice
before putting in place a qualified
option plan or making new grants
under previously qualified plans.

As areminder non qualified options
are taxed at progressiveratesup to
40% plus employeesocial security
of 35% and employer of 45%.
Qualified options will be exempted
from basic social security
contributions and taxed as follows:

a The acquisitiongainis taxed
at 42.1% for the portion of the
annual gain ¢ 152,500

a The acquisitiongainis taxed
at 52.1% for the portion of the
annual gain # 152,500

a Ratesare reducedto 30.1%
and42.1%if a 2-yearshareholding
period is respected

a for grantsmadeafter October
16, 2007, an additional2.5% is due
from participants (social

contributions).

EU PROSPECTUS DIRECTIVE
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The Committee of European
Securities Regulators (CESR) has
issueda FAQ (71) recommending
that the shareschemegxemptionto
the requiremento prepareand have
approveda prospectushe extended
to non EU listed companies.

Instead of a prospectus, such
companiesnight thenberequiredto
prepare a disclosure document
similar to the CESR short form
prospectusThe competen@uthority
in the home state (e.g. the FSA in
the UK) could still request
additional information.

This cannotyet berelied uponandit
may take sometime beforethereis
any certainty

There have been a number of
changesto the tax laws in Greece.
Firstly, the introduction of the flat
rate capital gains tax of 10% on
gainson the saleof shareshasnow
beenput on hold until 2010sothere
is still no tax on the sale of shares
listed on exchanges outside of
Greece (although there may be a
1.5% transfer tax).

Tax on the exerciseof options is
howevernow payableby reference
to the differencebetweerthe market
value of the shareson grantandthe
option price. Consequently non
discounted options will not be

PLEASECONTACT MIKE PEWTON AT GLOBALSHAREPLANS.COM WITH ANY QUERIES!
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subjectto tax either on exerciseor
on sale. This makes option plans
extremely attractive in Greece.In
addition to this, there is no
withholding under the plans
(althoughreporting obligationsmay
apply) and tax (if any) is therefore
paid through the employeeannual
tax return

This information was provided by
Kyriakides Georgopoulos &
Daniolos Issaias.

IRELAND

The supplementanbudgetin April
hasresultedin a numberof tax rate
changes in Ireland:

¥ From 1 May 2009, the
income levy has doubled
and thresholdshave been
lowered so that a 2% levy
is paid onincomein excess
of 115,028,4% in excesof
175,036 and 6% over
1174,980.This increasein
the incomelevy will result
in atotal maximumincome
tax rate of 47%.

¥ From 1 May 2009 the
social security rate has
increased(this will affect
cash plans only) up to a
maximum of 8% and
includes a health levy

¥ The capital gains tax rate
hasbeenincreasedo 25%
in respect of disposals
made from midnight
onwards on April 2009.

This information was provided by
McCann Fitzgerald.

KAZAKHSTAN TAX ON
OPTIONS

With effect from January1, 2009
optionswill no longer be subjectto
tax or social security on exercise.
Restricted Stock Plans and
RestrictedStock Unit plansas well
as the purchase of shares at a
discount (for example Share
Purchase plans not structured as
options)will continueto be subject
to tax on vesting/purchase.

THE UK - CHANGES IN APRIL
BUDGET

In the budget on 22nd April, the
Chancellor announced a new
additionalhigherrate of tax of 50%
which will apply to taxableincome

over £150,000from the 2010/11 tax
year Taxable income will include
certainincomefrom shareincentive
plans.

At the sametime, the personaltax
freeallowancefor thosewith taxable
income over £100,000 will be
gradually reducedby £1 for every
£2 earned over the threshold.

FINLAND

April 1, 2009, the employ@ social

insurance obligation will be reduced
to 0.8 percent as a move to eliminate

social security contributions on
share benefits from 2010.

SOUTH KOREA

Recent changesto legislation in

South Korea indicate that a
deduction may be allowed for
local companies where they are
rechaged the cost of an employee
share plan.

This deductionmay, however be at
the cost of triggering withholding
obligations on the local company
and social security chages (for
employees and the local company).

This is not entirely clear however
and companiesshouldbe careful as
the deductionmay not be available
for all plans (only some types of
option plans).Whereit is available,
the deductionwill not necessarily
trigger withholding obligations and
social security as that will depend
on the income tax treatmentof the
plan. Stock option gains may not
necessarilybe treatedas "Class A
income" even if the chaged back
costsare deductiblefor the Korean
company'dax purposeslf the stock
option gain is treatedas Class A
income,theemployemwill besubject
to withholding obligations of _
income taxes and the employeesO
portion of social security taxes in
addition to paymentof employer's
portion of social security taxes.

Recent informal discussions with
Koreantax officials throw doubton
this as he has assertedhe position
that stock option gains should
continueto be treatedas "Class B
income" (not subjectto withholding
or social security) even with the
changes to Korean tax laws
accommodating deductions of
chaged back costs.

In addition, local counsel believe
that the deductibility of the stock
option costs is applicable only to
stock options which meet certain
"Korean" conditions and is not
necessarily applicable to stock
purchase plans, restricted stock
plans, restrictedstock unit plansor
cash plans.

Local counselis currently planning
to apply for a tax ruling to the
Koreantax authoritieson this issue.
Oncethey receivethe tax ruling the
position may be clarified. In the
meantime,companieswill need to
consider any rechages and/or
deductions in Korea very carefully

This article is provided by Shin &
Kim.

PLEASECONTACT MIKE PEWTON AT GLOBALSHAREPLANS.COM WITH ANY QUERIES!
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FOCUS ON RUSSIA
WHAT SHOULD COMPANIES
BE DOING IN RUSSIA?

Russiacontinuesto be a complex
jurisdiction and it is difficult for
companiedo be 100% certainasto
the securitiesand exchangecontrol
regulations. While complete
certaintyis not thereforepossiblein
Russia,companieghat do chooseto
run shareplans can reducethe risk
of triggering securities laws
breachesby following someof the
guidelines below:

1. Avoid using newly issued
shares

2. Avoid having funds
remitted from Russia

3. Ensure plans are operated
privately

Avoid using newly issued shas
From a securitiedaws point of view
a companyis morelikely to be seen
to be OplacingGsharesin Russia
wherethey are issuing sharesunder
a plan. Consequentlyif it is at all
possible the company should use
treasuryor marketpurchasedshares
rather than newly issued shares.

Avoid having funds remitted from

Russia

Similarly, if the companycanavoid
the employee transferring funds
from Russiathis will furtherweaken
the discussionas to whether the
sharesareissuedin Russiaor not. If

there is a transfer of funds from

Russiathenit is arguablethatshares
are placed in Russia and Russian
securities laws would apply.

Companiesshould therefore use a
cashlesg$orm of exercisefor options
plans or some other similar
arrangement.

Ensure plans
privately

As many companies have been
doing over the past decade,

are operated

companiesshould ensurethat any
offers in Russia are made
OprivatelyOrhis meansmakingsure
documents are individually
addressedhereis no masspublicity
or open meetingsaround the plan
and the number of participantsis
easily and readily identifiable.

All of the above articles are
providedby law firms working with
GlobalShaePlans on the updating
of the GlobalShaePlans database
and the provision of advice. If you
have any querieson the articles or
would like further details on the
database please contact
info@globalshaeplans.com

LOG ON NOW!
We have setup a databasdor you
giving accesgo full informationon
all the countriesin this article at
www.global shareplans.com.  You
can accessghis using the following
User ID and Password:
USER ID global
PASSWORD  april
The accesswill remain open until
the end of May 2009. If you have
problemsaccessinghe databaseor
have any queries on any of the
GlobalSharePlansservices, pleas
do not hesitateto contactoneof ouf

\17%2

team at info@globalshareplans.cpm

DIARY CORNER B UP AND
COMING EVENTS

GEO D The Global Equity
Organisation (GEO) Annual
conference is scheduledfor Paris
from JunelOto 12,2009.Thisis an
excellentopportunityto catchup on
the latestnewsand developmentsn
the world of international share
planswith presentationgrom all of
the major providers/suppliersand
companies running global share
plans.

In addition to this there are regular
chapter meetingsaround the globe
with the following scheduledApril
to June

¥ 28April Paris
¥  28April Boston
¥ 12 May UK

NASPP D The National

Association of Stock Plan

Professionals has just announced
the dates for the 2009 Annual
Conference,to be held in San
Franciscofrom 9 to 12 November
GlobalSharePlanaill onceagainbe
presenting at this important US

conference.
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