
Share plans in a challenging Þnancial world

Options Ex changes - What Y ou 
Should Consider

As share prices have gone down over the last 12 months companies are now 
finding themselves with underwater options that continue on the companies 
books but are never likely to be exercised. In response to this a number of 
companies (specifically US companies) are embarking on option exchanges and 
either changing underwater options for more attractively priced options or 
swapping options for different types of award (RSUs being particularly 
popular).

However, when embarking on these programs, companies should not lose sight 
of international issues that can affect these exchange programs. Namely:

1. Securities laws An offer of one type of share award for another will  often be 
considered to be a new offer of shares. Further, where the employee is giving up 
one type of award for another this will  mean that there is always likely to be 
consideration for the new shares. This is important to bear in mind in some 
jurisdictions where an offer for no consideration does not raise securities laws 
issues whereas an offer for consideration will.  As an example, offering RSUs in 
the EU will  generally be considered an offer for no consideration and not trigger 
filings. However, if RSUs are offered as part of an option exchange, then this 
may be considered as consideration and trigger securities laws.

2. Exchange controls In some jurisdictions the original offer may have been 
subject to exchange controls and the offer of the original equity rights may well 
have been conditional on an approval. Changing the nature of the equity rights 
may well change the nature of the approval and this may need to be revisited by 
the company.

3. Employee rights  Wherever the employee is having one equity right changed 
for another the company must ensure the rules allow the company to do this and 
that the employee has given consent for the change. Failure to review the 
employment law issues and terms and conditions of the plan may lead to 
employee claims should the ÒnewÓ rights end up being less beneficial than the 
old.

4. Tax issues  The tax implications of the new awards should be reviewed. 
Specifically, although the new awards may have a higher perceived value they 
may not be tax advantageous in any given jurisdiction. Further, the company 
should also check that the original awards were not granted under any tax 
advantageous regime (in France for instance) where the granting of a new right 
can void any tax advantages built up.

5. Documents  The company will  also need to review any plan documents and 
particularly any country specific tax guides or otherwise check that the tax 
issues, as well as any reporting and withholding obligations, remain the same 
for the employees.

Overall, the company should undertake a review of the issues on an option 
exchange as if they were making a new offer of equity rights (covering all 
issues) as well as bearing in mind when they make that review that, unlike a 
fresh offer of shares, the employee may already have built up rights, 
expectations and obligations under the existing award.
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Welcome  to the April 2009 
edition of the 
GlobalSharePlans 
newsletter , bringing you up 
to date with developments 
in share plans around the 
world.

In addition to the global 
updates we also have a 
featured articles on  option 
exchanges, running share 
plans in Russia and a brief 
look at the UK 2009 budget.  

If you have any queries on 
any item in this newsletter 
we would be delighted to 
hear from you, please email  
us at:
info@globalshareplans.com

In this issue:
Option Exchanges

A look at the issues companies 
should be considering when 
putting in place an option 
exchange.

GlobalSharePlans World
A series of articles on some of 
the major developments in 
Global Share Plans around the 
world, including a focus on 
South Korea.

Russia
A look at some of the major 
issues involved in offering 
employee share plans in 
Russia.

Diary Corner
Events coming up in the world 
of Global Share Plans.

 



Updates from around the globe

Global Sha re Pla ns W or ld 

A UST RA L I A : NEW TA X 
NOTICE

The Australian Tax Office has 
started to issue notices to foreign 
companies operating in Australia. 
The notices request detailed 
information about shares, rights and 
options which were acquired, 
exercised or sold between 1 July 
2005 and 30 June 2009 and which 
could be subject to Australian tax. 
These are mandatory notices, so the 
company must comply.
 
Employers in Australia are not 
otherwise required to report to the 
ATO on employee share and option 
plans in Australia, or to withhold 
income tax. It  is the responsibility of 
the employees to declare the taxable 
income from those shares and 
options and to pay the relevant 
income tax.  
 
Last year the ATO undertook a 
similar exercise in relation to 
Austral ian l isted companies; 
audi t i ng, seni or executi ves 
employed by those companies 
(based on information disclosed in 
the annual corporate reports) and 
they raised additional tax and 
penalties from undisclosed or 
incorrectly disclosed income. The 
ATO now appears to be extending 
this project to employees of foreign 
companies operating in Australia.
 
If you operate employee incentive 
arrangements in Australia and have 
not yet received a notice from the 
ATO, it  may be prudent to advise 
your Australian operation of the 
ATO's activity so that they can alert 
their executives, who may wish to 
review their filings and perhaps 
consider a voluntary disclosure to 

mitigate penalties if they find that 
they have erred in their returns.
 
If you have received such a notice, 
you will  need to respond promptly. 
GlobalSharePlans will  be happy to 
help with your response, please 
e m a i l u s a t 
info@globalshareplans.com.

F R A N C E : R E C E N T 
LEGISLA TION

Recent legislation indicates that 
where directors of a French 
subsidiary are offered tax qualified 
options, the company may now need 
to offer tax qualified options to 90% 
of the employees in France in order 
to obtain approved status for the 
Plan. 

While it is generally accepted that 
the new provisions cannot apply to 
non-French parent companies, some 
advisers take the view that the 
legislation applies to both French 
and non French companies and so 
companies should seek advice 
before putting in place a qualified 
option plan or making new grants 
under previously qualified plans. 

As a reminder, non qualified options 
are taxed at progressive rates up to 
40% plus employee social security 
of 35% and employer of 45%. 
Qualified options will  be exempted 
f rom basic social  securi ty 
contributions and taxed as follows:

á         The acquisition gain is taxed 
at 42.1% for the portion of the 
annual gain < !  152,500

á         The acquisition gain is taxed 
at 52.1% for the portion of the 
annual gain > !  152,500

á         Rates are reduced to 30.1% 
and 42.1% if a 2-year share holding 
period is respected

á         for grants made after October 
16, 2007, an additional 2.5% is due 
f rom  parti ci pants (soci al 
contributions).

EU PROSPECTUS DIRECTIVE

The Committee of European 
Securities Regulators (CESR) has 
issued a FAQ (71) recommending 
that the share schemes exemption to 
the requirement to prepare and have 
approved a prospectus, be extended 
to non EU listed companies. 

Instead of a prospectus, such 
companies might then be required to 
prepare a disclosure document 
similar to the CESR short form 
prospectus. The competent authority 
in the home state (e.g. the FSA in 
the UK) could still request 
additional information. 

This cannot yet be relied upon and it 
may take some time before there is 
any certainty.

GREECE

There have been a number of 
changes to the tax laws in Greece. 
Firstly, the introduction of the flat 
rate capital gains tax of 10% on 
gains on the sale of shares has now 
been put on hold until 2010 so there 
is still no tax on the sale of shares 
listed on exchanges outside of 
Greece (although there may be a 
1.5% transfer tax).

Tax on the exercise of options is 
however now payable by reference 
to the difference between the market 
value of the shares on grant and the 
option price. Consequently, non 
discounted options will  not be 
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subject to tax either on exercise or 
on sale. This makes option plans 
extremely attractive in Greece. In 
addition to this,  there  is no 
withholding under the plans 
(although reporting obligations may 
apply) and tax (if any) is therefore 
paid through the employee annual 
tax return

This information  was provided by 
K yr iakides Geor gopoulos & 
Daniolos Issaias.

IRELAND

The supplementary budget in April 
has resulted in a number of tax rate 
changes in Ireland:

¥ From 1 May 2009, the 
income levy has doubled 
and thresholds have been 
lowered so that a 2% levy 
is paid on income in excess 
of ! 15,028, 4% in excess of 
! 75,036 and 6% over 
! 174,980. This increase in 
the income levy will  result 
in a total maximum income 
tax rate of 47%.

¥ From 1 May 2009 the 
social security rate has 
increased (this will  affect 
cash plans only) up to a 
maximum of 8% and 
includes a health levy.

¥ The capital gains tax rate 
has been increased to 25% 
in respect of disposals 
made f rom midnight 
onwards on 7 April 2009.

This information  was provided by 
McCann Fitzgerald.

K A Z A K H STA N TA X ON 
OPTIONS

With effect from January 1, 2009 
options will  no longer be subject to 
tax or social security on exercise.  
Restricted Stock Plans and 
Restricted Stock Unit plans as well 
as the purchase of shares at a 
discount (for example Share 
Purchase plans not structured as 
options) will  continue to be subject 
to tax on vesting/purchase.

THE UK - CHANGES IN APRIL  
BUDGET 
In the budget on 22nd April,  the 
Chancellor announced a new 
additional higher rate of tax of 50% 
which will  apply to taxable income 

over £150,000 from the 2010/11 tax 
year. Taxable income will  include 
certain income from share incentive 
plans.
At the same time, the personal tax 
free allowance for those with taxable 
income over £100,000 will  be 
gradually reduced by £1 for every 
£2 earned over the threshold.

FINLAND

April 1, 2009, the employerÕs social 
insurance obligation will be reduced 
to 0.8 percent as a move to eliminate 
social security contributions on 
share benefits from 2010.

SOUTH KOREA

Recent changes to legislation in 
South Korea indicate that a 
deduction may be allowed for 
local  companies where they are 
recharged the cost of an employee 
share plan. 

This deduction may, however, be at 
the cost of triggering withholding 
obligations on the local company 
and social security charges (for 
employees and the local company).

This is not entirely clear however 
and companies should be careful as 
the deduction may not be available 
for all plans (only some types of 
option plans). Where it  is available, 
the deduction will  not necessarily 
trigger withholding obligations and 
social security, as that will  depend 
on the income tax treatment of the 
plan.  Stock option gains may not 
necessarily be treated as "Class A 
income" even if the charged back 
costs are deductible for the Korean 
company's tax purposes. If the stock 
option gain is treated as Class A 
income, the employer will  be subject 
to withholding obligations of 
income taxes and the employeesÕ 
portion of social security taxes in 
addition to payment of employer's 
portion of social security taxes.

Recent informal discussions with 
Korean tax officials throw doubt on 
this as he has asserted the position 
that stock option gains should 
continue to be treated as "Class B 
income" (not subject to withholding 
or social security) even with the 
changes to Korean tax laws 
accommodating deductions of 
charged back costs.
  
In addition, local counsel believe 
that the deductibility of the stock 
option costs is applicable only to 
stock options which meet certain 
"Korean" conditions and is not 
necessarily applicable to stock 
purchase plans, restricted stock 
plans, restricted stock unit plans or 
cash plans.
 
Local counsel is currently planning 
to apply for a tax ruling to the 
Korean tax authorities on this issue. 
Once they receive the tax ruling the 
position may be clarified. In the 
meantime, companies will  need to 
consider any recharges and/or 
deductions in Korea very carefully.

This article is provided by Shin & 
Kim.
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FOCUS ON RUSSIA
WHAT SHOULD COMPANIES 
BE DOING IN RUSSIA?

Russia continues to be a complex 
jurisdiction and it  is difficult for 
companies to be 100% certain as to 
the securities and exchange control 
regulations. Whi le complete 
certainty is not therefore possible in 
Russia, companies that do choose to 
run share plans can reduce the risk 
of triggering securities laws 
breaches by following some of the 
guidelines below: 
 

1. Avoid using newly issued 
shares

2. Avoi d havi ng f unds 
remitted from Russia

3. Ensure plans are operated 
privately

Avoid using newly issued shares
From a securities laws point of view 
a company is more likely to be seen 
to be ÒplacingÓ shares in Russia 
where they are issuing shares under 
a plan. Consequently, if it  is at all 
possible the company should use 
treasury or market purchased shares 
rather than newly issued shares. 

Avoid having funds remitted fr om 
Russia
Similarly, if the company can avoid 
the employee transferring funds 
from Russia this will  further weaken 
the discussion as to whether the 
shares are issued in Russia or not. If 
there is a transfer of funds from 
Russia then it  is arguable that shares 
are placed in Russia and Russian 
securities laws would apply. 
Companies should therefore use a 
cashless form of exercise for options 
plans or some other similar 
arrangement.

Ensure plans are oper ated 
privately
As many companies have been 
doing over the past decade, 

companies should ensure that any 
offers in Russia are made 
ÒprivatelyÓ. This means making sure 
documents are i ndi vi dual l y 
addressed, there is no mass publicity 
or open meetings around the plan 
and the number of participants is 
easily and readily identifiable.

All  of the above articles are 
provided by law firms working with 
GlobalSharePlans on the updating 
of the GlobalSharePlans database 
and the provision of advice. If  you 
have any queries on the articles or 
would like further details on the 
dat abase pl ease cont act 
info@globalshareplans.com

DIARY CORNER Ð UP AND 
COMING EVENTS

GEO Ð The Global Equity 
Or ganisation (GEO) Annual 
conference is scheduled for Paris  
from June 10 to 12, 2009. This is an 
excellent opportunity to catch up on 
the latest news and developments in 
the world of international share 
plans with presentations from all of 
the major providers/suppliers and 
companies running global share 
plans. 

In addition to this there are regular 
chapter meetings around the globe 
with the following scheduled April 
to June

¥ 28 April Paris
¥ 28 April Boston
¥ 12 May UK

NA SPP Ð T he Nat i onal 
Associat ion of  Stock Plan 
Professionals has just announced 
the dates for the 2009 Annual 
Conference, to be held in San 
Francisco from 9 to 12 November. 
GlobalSharePlans will  once again be 
presenting at this important US 
conference.
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LOG ON NOW!
We have set up a database for you 
giving access to full  information on 
all the countries in this article at 
www.globalshareplans.com. You 
can access this using the following 
User ID and Password:
USER ID   global
PASSWORD  april
The access will  remain open until 
the end of May 2009. If you have 
problems accessing the database or 
have any queries on any of the 
GlobalSharePlans services, please 
do not hesitate to contact one of our 
team at info@globalshareplans.com
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